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Introduction
On 25 November 2003 a draft Regional Board staff report for a Basin Plan Amendment for the 
Control of Salt and Boron Discharges into the Lower San Joaquin River was released for public 
review.  Regional Board staff received extensive public comments on the November 2003 report.  
On 9 August 2004 staff released a response to written comments received on the November 2003 
public review draft staff report. Additionally, On 26 July 2004 staff released a revised draft final 
staff report that included revisions intended to address public comments on the November 2003 
draft.  This document contains a summary of the written comments on the July 2004 draft final 
staff report along with staff response to those comments. 

Comments were received on or before 25 August 2004 from the following organizations: 

1) The City of Turlock 
2) San Joaquin County Flood Control and Water Conservation District 
3) San Joaquin River Exchange Contractors 
4) Turlock Irrigation District 

The comments from interested persons are presented below. Comments from interested persons 
are generally shown as direct quotes, however, in some cases formatting changes were necessary.  
Each comment is followed by staff’s response.  This document incorporates the majority of 
comment material submitted to the Regional Board, but it is not all-inclusive.  Regional Board 
staff has made its best efforts to identify, evaluate, and address all of the pertinent comments that 
were submitted.  In most cases introductory and closing remarks have been omitted. 

Comments received after 25 August 2004 will be considered and responded to in the 10 
September hearing to consider adoption of a Basin Plan Amendment on the Control of Salt and 
Boron Discharges into the Lower San Joaquin River. As of 8 September, additional written 
comments had been received from: 

1) Patrick Porgans and Associates 
2) City of Modesto 

Copies of the comment letters are attached 
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Comment Letter # 1 The City of Turlock

Comment #1.1 
The City of Turlock (“City”) appreciates the opportunity to provide the Regional Water Quality 
Control Board, Central Valley Region, (“Regional Board) with comment on the July 2004  Draft 
Final Basin Plan Amendment Staff Report and Technical TMDL for the Control of Salt and 
Boron Discharges in the San Joaquin River (“Revised Salt/Boron TMDL”).   The City hereby 
incorporates by reference its January 20, 2004 comments, as applicable, and provides the 
following additional comment on the Revised Salt/Boron TMDL’s Economic Analysis 
(Appendix 4).

Response:
Comment noted 

Comment #1.2 
Appendix 4 cites the City of Turlock's cost estimate for advanced treatment necessary to meet 
the new wasteload allocations for TDS/EC.  Specifically, Appendix 4 at 4-21 states that “the city 
of Turlock estimates that construction of a micro-filtration reverse osmosis (MF/RO) treatment 
system for the City of Turlock would have a capital cost of approximately 70 million dollars, and 
annual operation and maintenance costs of about 8 million dollars per year (Downey Brandt, 
2004).”  The Regional Board proceeds to explain that the capital cost estimates are based on a 
design capacity of 20 million gallons per day (“mgd”) and also sets forth the annualized cost.
Subsequently, the Regional Board recognizes that advanced treatment of only a portion of the 
City’s entire flow may be sufficient to meet new wasteload allocations for TDS/EC (advanced 
treatment of some portion of the flow blended with the remaining flow may accomplish the 
necessary reductions), and sets forth analysis to calculate the cost of treatment, operation and 
maintenance, and brine disposal costs for partial flow treatment and disposal.  See Appendix 4 at 
4-24.

First, the Regional Board incorrectly cited the City’s cost estimate.  The City recently provided 
the Regional Board with an updated cost estimate for advanced treatment necessary to meet the 
new wasteload allocations for TDS/EC, a copy of which is enclosed.  The updated cost estimate 
is less than the cost estimate cited by the Regional Board (mostly because the updated cost 
estimate is based on advanced treatment of partial flows (8.2 mgd)).  Second, the City believes 
that the cost to comply, even with only partial flow treatment, is severely underestimated in the 
Revised Salt/Boron TMDL.  The City’s enclosed cost estimate for partial flow treatment (which 
excludes brine disposal cost) is far greater than the Regional Board’s calculated cost estimate 
(which includes brine disposal cost).  The Regional Board’s cost estimate is $1.8 million per year 
for treatment, O&M, and brine disposal versus the City’s cost estimate of $4.4 (microfiltration/ 
reverse osmosis) to $7.6 (coagulation and filtration plus high lime, granular activated carbon, and 
reverse osmosis) million per year for treatment and O&M, but not brine disposal.  See enclosed 
Cost Impact Analysis of the Draft San Joaquin River Salts TMDL on the City of Turlock Water 
Quality Control Facility, June 2004.  To ensure accuracy, the City requests the Regional Board 
update the Revised Salt/Boron TMDL with the City’s enclosed cost estimate. 
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Response:
Staff  cited the cost estimates that were provided to the Regional Board in the City’s comments 
dated 20 January 2004.  The revised cost estimates provided by the city on 29 July were received 
after the modification to the economic analysis (Appendix 4) was completed and released for 
public review on 26 July 2004.

The major difference between staff’s cost estimate for microfiltration/reverse osmosis (MF/RO) 
treatment and the City’s cost estimate stems from the assumed volume of wastewater requiring 
treatment.  Staff’s calculation of treatment need is based on Turlock’s historic effluent discharge 
quality and volume (approximately 10 mgd), while the City’s calculation is based on historic 
effluent quality and a design capacity of 20 mgd.  Staff did not evaluate the costs associated with 
a coagulation and filtration, high lime, granular activated carbon, and reverse osmosis treatment 
process because it was not clear why this more expensive treatment process would be necessary.  
As stated in the economic analysis, advanced MF/RO treatment of wastewater represents a 
worst-case (i.e. most expensive) cost scenario for municipal and industrial dischargers, and is 
presented in this economic analysis to be conservative. Municipal and industrial dischargers will 
most likely seek less expensive methods to comply with waste load allocations, including source 
control, land disposal, pollutant trading, and improvements to supply water quality.

The City’s comments and cost estimates are noted, and will be included in the administrative 
record for the proposed Basin Plan amendment.
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Comment Letter # 2 San Joaquin County Flood Control and Water 

Conservation District 

Comment #2.1 
The San Joaquin County Flood Control and Water Conservation District and San Joaquin County 
(County) support the adoption of the Amendments to the Water Quality Control Plan for the 
Sacramento River and San Joaquin River Basins for the Control of Salt and Boron Discharges 
into the Lower San Joaquin River as presented in the Draft Final Staff Report dated July 2004.
The following are the County's specific comments: 

Support of the Draft Basin Plan Amendment: 
It is essential that the Regional Water Quality Control Board (Regional Board) address the 
salinity problem of the lower San Joaquin River; the adoption and implementation of the 
proposed Basin Plan Amendments is a first step in that effort.  Although we encourage the 
Regional Board to do more, we recognize that adoption of the proposed Basin Plan Amendment 
is an initial step in the right direction.

Response:
Comment noted 

Comment #2.2 

Support of the request that the State Board utilize its water rights authority to attain existing and 
new water quality standards:
San Joaquin County supports the Regional Board staff's recommendation that the State Water 
Resources Control Board (State Board) utilize its authority to meet the existing and new water 
quality standards.  During the March meeting with San Joaquin County water interests and 
Regional Board staff, the County encouraged the Regional Board to collaborate with the State 
Board to improve the water quality of the lower San Joaquin River.  At that time, we recognized 
the State Board's authority to assist to solve the water quality issues of the San Joaquin River due 
to the State Board's jurisdiction over water rights.  As it was noted at that time, State Board 
Decision 1641 obligates numerous water right permits, including the water right permits serving 
the San Luis Unit on the westside of the San Joaquin River valley, to meet the San Joaquin River 
salinity objective at Vernalis.  The State Board should be using its authority to meaningfully 
assist in the attainment of the water quality standards of the lower San Joaquin River.

Response:
Comment noted 
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Comment #2.3 

Support Regional Board's commitment to adopt water quality objectives upstream of 
Vernalis by June 2006:
San Joaquin County has consistently requested that the Regional Board move forward 
"promptly" to establish water quality objectives upstream of Vernalis.  The County supports the 
Basin Plan Amendment that indicates that salinity and boron water quality objectives for the San 
Joaquin River from Mendota Dam to the Airport Way Bridge, near Vernalis will be developed 
and considered for adoption by the Regional Board in June 2006.  These new upstream 
objectives should be at least the same as the Vernalis objective in order to protect beneficial uses 
upstream of Vernalis.   

It is imperative that the Regional Board and its staff diligently move forward with the adoption 
of new water quality objectives upstream of Vernalis.  It is noted with concern that the response 
to the County's January 22, 2004, comment letter indicates that establishing water quality 
objectives will be extremely difficult and may take three to five years.  The Basin Plan 
Amendment commits to an adoption date target within the next two years and this June 2006 
date needs to be met by the Regional Board.  No more delays should occur.  San Joaquin County 
has been waiting for action to improve the San Joaquin River for over 40 years.  

Response:
The proposed Basin Plan amendment contains a schedule for developing water quality objectives 
for the LSJR upstream of Vernalis. 

Comment #2.4 

The Regional Board needs to require in the Management Agency Agreement meaningful 
progress by the Bureau to meet responsibilities in manner that decreases demands on New 
Melones Reservoir: 

The staff report indicates that State Water Resources Control Board Decision 1641 "conditioned 
the United States Bureau of Reclamation's (Bureau) water rights on attainment of salinity water 
quality objectives at the Airport Way Bridge near Vernalis" and that "despite conditions 
contained in D 1641, salinity remains a long-term water quality problem in the lower San 
Joaquin River."  The staff report further indicates that "to date, this responsibility has been met 
through Bureau water released from New Melones Reservoir to dilute salt concentrations at 
Vernalis"; however, it is noted that with the current New Melones Reservoir releases the 
"Vernalis salinity water quality objectives will, however, continue to be exceeded even if these 
water quality releases are continued."  It is further noted that water quality exceedances will 
occur even if New Melones Reservoir was operated with no water release restrictions.  Staff 
recognizes that dilution flows from New Melones Reservoir are not adequate to meet the 
Vernalis objectives and other measures must also be implemented.  The Bureau must implement 
measures to meet the water quality objectives other than solely providing releases from New 
Melones Reservoir.  By doing so, San Joaquin County water interests would be afforded its prior 
right to water from New Melones Reservoir consistent with their contracts and the Watershed 
Protection Statute (Wat. Code § 11460), which continue to be violated by the United States 
Bureau of Reclamation's current practices.
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Response:
The proposed Basin Plan amendment holds the USBR accountable for salts in supply water 
imported to the San Joaquin River Basin that exceed 52 mg/L.  The proposed amendment would 
allow the USBR to continue to use dilution flows to mitigate for salt imports. Other methods of 
compliance, such as recirculation or implementation of salinity controls, however, would also be 
consistent with the amendment.  Additionally, the proposed amendment will establish an 
implementation framework that can be used to implement salinity water quality objectives that 
are established upstream of Vernalis.  Establishment of new water quality objectives would not 
change the USBR’s level of responsibility (from what is being proposed by this amendment), but 
it would require the USBR to provide mitigation upstream of the Stanislaus River, possibly 
reducing the USBR’s reliance on New Melones water to meet salinity water quality objectives. 

The basin plan amendment does not address water rights, with the exception of making 
recommendations to the State Water Board. 
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Comment Letter # 3 San Joaquin River Exchange Contractors 

Comment #3.1 
The Exchange Contractors have submitted extensive comments regarding the proposed 
Salt/Boron TMDL/Basin Plan Amendments and we reiterate our previous comments.  Staff’s 
responses to our comments have not resolved the issues we have raised regarding the proposed 
TMDL and Basin Plan Amendments.  Although we applaud some aspects of the TMDL that 
attempt to hold the United States Bureau of Reclamation responsible for the Central Valley 
Project’s impacts to San Joaquin River water quality, many other portions of the proposed 
TMDL are logically flawed.  Most disturbing is the fact that the proposed TMDL will place 
significant financial burdens on local growers and likely not result in meaningful water quality 
improvements in the river. 

Response:
Response was provided to prior comments in the July 2004 Responses to Written Public 

Comments on the November 2003 Draft Staff Report for Amendments to the Water Quality 

Control Plan for the Sacramento River and San Joaquin River Basins for the Control of Salt and 

Boron Discharges Into the Lower San Joaquin River.

Comment #3.2 
Fortunately, stakeholders throughout the Central Valley have recognized the deficiencies of the 
proposed salinity TMDL and have organized a broad based group that is developing a 
comprehensive plan to improve water quality in the San Joaquin River.  This group, called the 
San Joaquin River Water Quality Management Group (SJRWQMG), has the ability to utilize 
tools that are not available to the Regional Board.  As a result, the SJRWQMG is better able to 
develop a practical and economically viable program.  This group is working diligently to 
develop this comprehensive plan and is scheduled to complete its plan within a few months.  We 
urge the Regional Board to allow this group to maintain its progress toward developing a broad 
based comprehensive water quality improvement program for the San Joaquin River.  Adoption 
of this TMDL, at this time, will stifle the progress this group has made over the last several 
months.

Response:
Changes have been made to the proposed staff report specifically to address this concern.  The 
proposed Basin Plan language in the November 2003 draft staff included the following: 

“The Regional Board encourages real-time water quality management and pollutant 

trading of waste load allocations, load allocations, and supply water allocations as a 

means for attaining salt and boron water quality objectives while maximizing the export 

of salts out of the LSJR watershed.” 

The following language was appended to this item in the July 2004 draft staff report to clarify 
that efforts proposed by the SJRWQMG are not precluded by the proposed control program: 
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“This control program shall in no way preclude basinwide stakeholder efforts to attain 

salinity water quality objectives in the LSJR so long as such efforts are consistent with 

the control program.” 

Comment #3.3 
Consumptive Use Allowance
It is unclear how the proposed basin plan amendment language provides for a consumptive use 
allowance as detailed in the technical TMDL and staff report when a party is not utilizing the 
real-time allocations.  It may be helpful to clarify how the consumptive use allowance is factored 
into subarea allocations. 

Response:
Table IV-8 in the proposed Basin Plan language has been appended, in a late revision, to include 
the consumptive use allowance (CUA) that is described in the TMDL.  This change is consistent 
with the description of the TMDL and allocations found in the staff report and technical TMDL 
report (Appendix 1).  The CUA is an additional loading allowance available to all discharges in 
addition to either the base load allocations or real time load allocations. Following is the new 
language that follows the ‘Apportioning of Salt Load Allocations’ section of table IV-8: 

“In addition to the base load allocations or real-time load allocations shown above, a 

consumptive use allowance (LCUA) is provided to each discharger:

 LCUA in tons per month = discharge volume in acre-feet per month * 230 S/cm * 

0.8293”

Comment #3.4 
Real-Time allocations for parties operating under WDRs
The Basin Plan Amendment language does not seem to allow nonpoint source parties operating 
under waste discharge requirements (WDRs) to utilize the real-time management program.  Page 
14, section 3 and page 16, section 17 should be amended to allow those parties operating under 
WDRs to participate in the real-time management program.  There is no reason to penalize 
nonpoint source holders of WDRs by preventing them from utilizing a real-time program to 
maintain a salt balance on their lands. 

Response:
Staff  intended to include this change in the July 2004 draft of the staff report.  The Board will 
have discretion to implement base load allocations or real time allocations through either Waste 
Discharge Requirements or waivers of WDRs.  Table IV-8 in the proposed Basin Plan language 
has been appended, in a late revision, to include language that allows those operating under 
WDRs to participate in a real-time management program.  Item  4 of the Control Program has 
been modified as follows (underlined text is new): 

“The Regional Board will adopt waste discharge requirements with fixed monthly base 

load allocations specified as effluent lLimits for nonpoint source discharges that do not 

meet conditions specified in a waiver of waste discharge requirements for salinity 

management. Entities operating under WDRs, or that will be required to operate under 
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WDRs in order to comply with other programs, may participate in a Regional Board 

approved real-time management program if they meet conditions specified in a waiver of 

WDRs for salinity management, as described in item 3.”

Comment #3.5 
Upstream Standards
As we have indicated in our previous letters, the Regional Board must look at the broad policy 
issues when it examines the establishment of salinity standards upstream of Vernalis.  
Establishing inappropriate objective above Vernalis, especially upstream of the Merced River, 
will result in significant unintended consequences and major economic hardship on an already 
fragile region of the state. 

Response:
The proposed control program provides only a framework for how upstream objectives will be 
implemented.  No upstream objectives are proposed at this time. Only a timeline for developing 
upstream objectives is proposed at this time. 

Comment #3.6 
Groundwater Control Program
Although a groundwater control program may be necessary in certain regions of the Valley, the 
proposed Basin Plan Amendment language is extremely vague and raises many questions 
without providing any useful guidance on the issue.  Considering the lack of detail, it does not 
seem useful to incorporate such vague language into the Basin Plan. 

Response:
The following Basin Plan language was added as item 15 of the proposed Control Program to the 
July 2004 draft of the staff report: 

“A groundwater control program for sources of salt discharges into the LSJR will be 

developed by June 2020 if water quality objectives in the LSJR are not being attained.” 

This language was added to address concerns that the proposed control program was not 
addressing the salt contribution from groundwater sources.  Addition of this language clarifies 
that additional work may be necessary if water quality objectives in the LSJR cannot be attained 
by surface water control alone. 

Comment #3.7 
The Exchange Contractors are committed to helping develop rational solutions to actual water 
quality problems in the state.  We are often frustrated by the lack of sound science and basic 
common sense of many regulatory programs.  This perspective may be a result of our practical 
nature and our unwillingness to yield to artificial institutional barriers.  We are very encouraged 
by the collaborative efforts of all the members of the San Joaquin River Water Quality 
Management Group.  We believe that this group has a unique set of tools that can be utilized to 
implement practical solutions to very difficult water quality problems.  Their commitment to 
develop a comprehensive program to address a variety of water related problems on the San 
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Joaquin River gives us hope that we can resolve many of the seemingly intractable problems in 
the San Joaquin River Basin.

We urge the Regional Board to continue to support this process and to postpone adoption of the 
salinity Basin Plan Amendment until this group has been given a chance to develop its plan. 

Response:
The Control Program in the proposed Basin Plan Amendment does not preclude the efforts of the 
San Joaquin River Water Quality Management Group, or any other group that intends to 
implement elements of the Control.  See also the response to Comment #3.2. 
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Comment Letter # 4 Turlock Irrigation District 

Comment # 4.1   
These comments are submitted on behalf of the Turlock Irrigation District (TID).  TID 
appreciates this opportunity to comment on the July 2004 version of the proposed Basin Plan 
Amendment for the Control of Salt and Boron Discharges into the San Joaquin River, and 
Appendices (“Salt & Boron TMDL” or “TMDL”) TID also appreciates the opportunities it has 
been given to meet with the staff to discuss their specific concerns and to attempt to find 
common ground.  While it is apparent from this current version of the TMDL that many of TID’s 
comments have led to modifications of the TMDL, it is equally apparent that these changes do 
not adequately address TID’s concerns.  Thus, most of TID’s substantive concerns remain.  

Technically, the Board is considering adopting a Basin Plan amendment to implement the 
technical TMDL.  Because the term “TMDL” has become part of the vernacular for the 
combination of the technical TMDL and the waste load allocation/implementation plan, TID will 
use the term “TMDL” to refer to the combination of the technical TMDL and the proposed Basin 
Plan amendment.  

Response:
Comment noted. 

Comment #4.2 
Before responding to the current version of the TMDL, we would like to bring to your attention 
recent developments on the stakeholder front.  As you know, many of the stakeholders have 
formed a working group called the San Joaquin River Water Quality Management Group.  The 
Group is working on developing a workable solution, which, if successful, could form the basis 
for viable real-time management plan that could be incorporated into this TMDL.  Since many of 
the flaws in this TMDL could be solved with the formal incorporation of a true real-time 
management plan into this regulatory program, TID suggests holding off on taking action on this 
TMDL until after the stakeholder group has an opportunity to develop such a plan.  The Group is 
scheduled to have the results of their initial evaluation of available tools in the next four months.  
Rather than continuing down the current path which may lead to an adversarial dispute 
resolution, TID suggests deferring further action on the current version of the TMDL and instead 
scheduling a workshop in February, 2005, to update the Regional Board on the status of the 
Group’s efforts.  The Group seems to be working well together and a consensual solution would 
be a far better result than the current track this TMDL is now following. 

Response:
The Control Program in the proposed Basin Plan Amendment does not preclude the efforts of the 
San Joaquin River Water Quality Management Group or any other group that intends to 
implement elements of the Control.  See also the response to Comment #3.2. 
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Comment #4.3 

COMMENTS TO JULY 2004 DRAFT TMDL 

As an initial matter, TID wishes to note that the time allowed for public review and comment is 
insufficient.  On April 25, 2004, the Regional Board sent out notice that, “Response to comments 
and a draft final staff report will be available by 23 July 2004 (45 days prior to the September 
2004 Regional Board hearing).”  The Basin Plan Amendment was actually not available for 
public review until July 26.  In addition, the “Responses To Written Public Comments On The 
November 2003 Draft Staff Report” was not available at that time.  The Board then indicated 
that its Response to Public Comments would be made available on August 9, 2004, 30 days 
before the scheduled hearing on the TMDL.  In fact, the Response to Comments was not actually 
posted until August 12, 2004, less than 30 days before the hearing date, and barely two weeks 
before written comments are due on August 25, 2004.  The Response to Comments is a critical 
piece of the public’s ability to understand and respond to the current draft TMDL, as it reflects 
staff’s thinking on the many comments that have been made by TID and others in the past.  
Allowing only two weeks to assimilate and respond to staff’s Response to Comments is 
inadequate time for TID and others to assemble appropriate comments to what are clearly 
complex and technical issues. 

TID will not reiterate here all of the comments it previously submitted to the Regional Board, 
most of which have not been adequately responded to by the Regional Board.   Those comments 
remain pertinent, and TID specifically incorporates those previous comments as though fully set 
forth here.  TID will use this opportunity to point out several specific concerns it has regarding 
some of the changes that have been made to the TMDL since January 2004. 

Response:
Regional Board staff agrees that staff stated that the staff report would be made available on 23 
July, but later revised that date to 26 July.  The applicable law and regulations require that the 
proposed TMDL be made available for public comment for 45 days.   The staff report was 
available for public comment for 45 days.  Response to comments is not required to be provided 
in advance of the Regional Board meeting.  The staff provided them as a courtesy to interested 
persons.  Staff met numerous times with TID staff and its representatives, both individually and 
jointly, including a series of meetings and a public workshop held in March and April of 2004. 

Comment #4.4 

There has been Inadequate Scientific Peer Review of this TMDL 

California Health and Safety Code section 57004 requires the Regional Board to “conduct an 
external scientific peer review of the scientific basis for any rule proposed for adoption by any 
board, department, or office within the agency.”  The process used by the Regional Board has 
not yet complied with this important requirement.  First, there have been several significant 
changes to the TMDL since it was submitted for scientific peer review, including but not limited 
to significant changes in the conclusions drawn from the modeling results.  None of these 
changes have been subjected to the peer review process.
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In addition, the questions posed to the peer reviewers were not the appropriate questions.
Section 57004 requires there to be a review of the scientific basis for the TMDL.  Instead the 
questions posed to the peer reviewers so far have been policy-based questions (e.g., “Is a 
reasonable method described in the report . . .;” “Does the report adequately support the 
methods . . .;” “Does the report adequately demonstrate that it is reasonable to expect . . .;” “Is a 
reasonable method of accounting . . ..”)  By couching these inquiries in terms of 
“reasonableness,” or “adequacy,” the Regional Board has asked the peer reviewers to make 
value-based judgments, rather than scientific judgments.   The appropriate questions that must be 
posed under section 57004 are those that ask whether the TMDL is based on sound scientific 
methodology and data, whether the TMDL has made appropriate scientific inquiry, whether the 
studies relied on by the TMDL were themselves scientifically appropriate and valid, and whether 
the conclusions drawn by the scientific work are justified by sound scientific analysis.  Asking 
whether policy decisions embedded in the TMDL are “reasonable” is neither  “scientific” nor the 
appropriate scope of review under section 57004. 

The peer reviewers’ struggle to respond to the questions posed is apparent from their answers.  In 
various places they write, “I am not sure of how to respond to this question?”  “I am not sure 
how the salt load in the supply water is accounted for.”  “Is treatment really feasible?” “The 
method of accounting for the water quality impacts of the consumptive use of water appears

reasonable.” (Emphasis added); “The method of assigning responsibility for salt loads in 
agricultural and wetland supply water appears reasonable.” (Emphasis added).  These comments 
suggest the peer reviewers are confused by their responsibility to review scientific methodology 
as contrasted with the policy questions being posed. 

Since the TMDL has been substantially revised since it was originally submitted for peer review, 
and since the questions originally posed to the peer reviewers were inappropriate questions, the 
TMDL must be resubmitted for scientific peer review, with appropriate, scientific questions 
posed.

Response:
The commenter is not specific about what constituted a significant change except for 
“conclusions drawn from the modeling results.”  There have, in fact, been no significant changes 
in either the technical basis or proposed Basin Plan amendment language between the September 
2003 Peer Review Draft and the July 2004 Draft.  An expanded discussion of the modeling 
results was, however, included in the July 2004 final draft staff report, but this addition would 
not have any bearing on the questions asked to peer reviewers or their responses. This expanded 
discussion only indicated that the model results did not fully account for USBR’s full level of 
mitigation as proposed in the TMDL and control program and therefore implementation of 
alternatives 3 or 4 would result in a greater than predicted level of water quality improvement.  
No changes to the modeling were made subsequent to peer review of the proposed Basin Plan 
amendment, and more importantly there was no change in the recommended alternative or the 
proposed amendment language that was based on interpretation of model result results. 

Questions posed to peer reviewers asked if various analytical methods used were reasonable and 
adequate.  The questions did not concern policy; rather they concerned specific technical and 
scientific elements upon which the proposed Basin Plan Amendment was based, including: 
determination of assimilative capacity; waste load and load allocations; attainment of standards; 
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water quality impacts of the consumptive use of water; salt loading and; allocation of load 
(assignment of responsibility).  The framing of questions for peer review and the method in 
which the peer review was conducted followed “Guidelines for Obtaining External Scientific 
Peer Review” (Pettit, 1998) issued by the State Board’s Executive Director, as described in the 
July 2004 Appendix 6: Peer Review Comments And Responses.

Comment #4.5 

The TMDL Improperly Relies on Undefined “Real Time Management” and 

other Undefined Mitigation Measures 

Throughout the TMDL and its supporting appendices are references to “real time management” 
as the panacea that will make this TMDL work and avoid or mitigate all adverse environmental 
and economic consequences that have been identified as otherwise flowing from this TMDL.  
The TMDL, however, still fails to specifically develop such a “Real Time Management” plan.  
The TMDL’s continued reliance on an undefined and unadopted “Real Time Management” plan 
cannot substitute for a true evaluation of the environmental, economic, and social consequences 
of this TMDL.

Mitigation measures must be fully defined at the time a project is adopted, not simply deferred to 
a later date.  While TID and other affected parties have made individual commitments to try to 
develop a mutually acceptable real-time management program, there are no guarantees that all 
parties will ultimately agree on any particular program.  Nor is there any guarantee that a 
program agreed to by the stakeholders will ultimately be approved and adopted by the Regional 
Board.  The TMDL cannot rely on undefined, future mitigation measures to avoid addressing the 
environmental, economic, and social consequences of the TMDL that will be implemented if no 
such real-time management plan comes to fruition. 

The TMDL also relies on other undefined mitigation measures, particularly actions and future 
agreement with other agencies and governmental entities.  (See pages 34-39).  As with “real time 
management,” these speculative future actions cannot be relied on to either render the TMDL 
effective or to ameliorate the adverse impacts of the current proposal.   

Response:
This comment appears to conflict with Comment #4.2 that states that the San Joaquin River 
Water Quality Management Group “is working on developing a workable solution, which, if 

successful, could form the basis for viable real-time management plan that could be 
incorporated into this TMDL.”  It is just such efforts that the Basin Plan Amendment is 
attempting to encourage.  Inclusion of more specific elements for a real-time management 
program at this time would likely meet with the same level of concern that the current action has 
elicited.  The proposed Basin Plan amendment therefore provides incentive and flexibility 
because more specific requirements are not specified for real-time management.  The Basin Plan 
amendment does, however, describe, the potential environmental and economic effects of the 
proposed regulation if the base load allocations are implemented (e.g. no real-time management 
is successfully implemented). 
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Comment #4.6 

The TMDL Still Fails to Give Adequate Consideration to Environmental, 

Economic, and Social Factors 

The Regional Board is required to evaluate, among other things, economic factors. (See Water 
Code §§13241 and 13263).  The Response to Comments claims that the Board is not required to 
consider the section 13241 factors because this is merely an “implementation plan,” not a “Water 
Quality Objective.”  The Response to Comments cites to section 13242 of the Water Code to 
justify its decision to ignore the section 13241 factors.  The Regional Board is incorrect in this 
regard.

Section 13242 does not purport to set out factors to consider when developing an implementation 
plan.  Rather, section 13242 simply sets out the requirements for the contents of an 
implementation plan.  The “implementation plan” is part and parcel of the Water Quality 
Objective itself, and Water Quality Objectives cannot be divorced from the plan by which that 
Water Quality Objective will be achieved.   

Moreover, the TMDL establishes a de facto “discharge limit” of 315 uS/cm (the “trigger value”).
At times of critical low flow, discharges in excess of this limit are prohibited.  Establishment of 
this new discharge limit clearly triggers a section 13241 analysis under section 13263. 

Furthermore, as noted in previous comments by TID and others, the TMDL has failed to 
adequately consider the social and environmental changes that will flow from the adoption of the 
TMDL.   The Response to Comments claims the TMDL is not required to consider these changes 
at this time, since they can be reviewed when specific programs are implemented, analogizing to 
a “tiered” EIR process.  This analysis is incorrect.  This TMDL is a “project.”  It is not simply a 
“program” subject to further environmental review later.  As noted above, if no “real time 
management” plan is developed, the default “Fixed Base Load Allocation” TMDL remains in 
effect.  The Response to Comments’ refusal to acknowledge that there is, in fact, a “default 
TMDL” ignores this reality. 

Response:
Water Code section 13241 provides the factors the Regional Board must consider in establishing 
water quality objectives.  The action proposed does not include the adoption of water quality 
objectives, therefore, the factors in section 13241 need not be considered.  The program of 
implementation must include certain elements as specified in Water Code section 13242.  Those 
elements do not include the factors in Section 13241. 

The trigger value of 315 uS/cm merely sets a threshold at which discharges are not subject to the 
control program.  Nonpoint source dischargers may discharge at any concentration per the 
description in the Control Program, as long as load allocations are met.  Clarifying language was 
added to table IV-8 of the proposed Basin Plan amendment language (see  response to Comment 
#3.3).
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This “project” is a program that is appropriate to be the subject to a tiered environmental 
document.  The Basin Plan amendment includes CEQA and economic analyses that describe the 
potential environmental and economic effects of the proposed regulation.

Comment #4.7 

The New Concept of “Dilution Flows,” as Currently Proposed, is not 

Rationally Related to Achieving the TMDL’s Objective 

The current draft TMDL introduces an entirely new concept, allowing an “assimilative capacity” 
credit for flows which do not exceed the Water Quality Objective and which therefore provide 
dilution for otherwise non-compliant flows.  (Page 15, paragraphs 11 and 12).  This is a very 
important concept, and one for which TID has been advocating.  The EC Water Quality 
Objective is a concentration-based Objective, and any flows discharged into the San Joaquin 
River that are lower than the Water Quality Objective provide additional assimilative capacity 
for higher EC flows.  Thus, any discharge below the Water Quality Objective benefits the River.   

While TID supports the concept of providing assimilative capacity credits for discharges that are 
below the Water Quality Objective, it cannot support the specific way this concept has been 
incorporated into the TMDL.  As currently written, the credit for dilution is allowed only if these 
flows are “for the express purpose of providing dilution flow.” (Page 15, paragraph 11).  The 
assimilative capacity benefit of these low-EC flows is not a function of the intent of the party 
discharging them.  Limiting “assimilative capacity” credits to those flows specifically intended

to provide dilution is not rationally related to the purpose of the TMDL, and violates the due 
process and equal protection guarantees of the federal and State Constitutions. 

It seems that a reference in Paragraph 12 to “trade[ing of dilution flows], as described in item 
11” should instead be a reference to trading of waste load allocations contained in item 9, not 
item 11. 

This new concept of assimilative capacity credits and waste load allocation trading has also 
never been subjected to a proper scientific peer review process. 

Response:
The concept of assimilative capacity credits in the July 2004 draft is a new Control Program 
element that was added to address comments received regarding the need to allow for creative 
technical solutions that are outside the direct authority of the regional Board.  The Control 
Program draws a distinction between the discharge of waste (e.g. as in agricultural return flows) 
and discharges made “for the express purpose of providing dilution flow.”  Pursuant to CWC 
section 13263(g), no person has the right to discharge waste.  Those persons subject to this 
TMDL discharge waste to waters of the State. A further distinction is made between discharges 
provided “for the express purpose of providing dilution flow” versus discharges made to provide  
“a supply water to be consumptively used upstream of the San Joaquin River at the Airport Way 
Bridge near Vernalis.” The proposed TMDL does not violate due process considerations because 
all interested persons have been provided the opportunity to comment and participate in the 
process.  The proposed changes to the TMDL do not violate constitutional principals of equal 
protection.
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A late revision is being proposed to correct the reference in item 11 in the Control Program to 
item 9 (load trading).  The late revision, however, is also renumbering all elements after item 5. 

Comment #4.8 

This Version of the TMDL Perpetuates the Inadequate Consideration of 

Alternatives

As TID has observed before, the TMDL fails to adequately consider several alternatives.  Among 
these is conducting a Use Attainability Analysis for the EC Water Quality Objective.  As noted 
in earlier comments, the State Water Board recognizes that information developed during the 
development of a TMDL may call into question the targeted Water Quality Objective itself.  See

State of California S.B. 469 TMDL Guidance, A Process for Addressing Impaired Waters in 
California, Page 6-4 (SWRCB, Draft December 3, 2003).  Even though it is clear that the TMDL 
cannot and will not achieve consistent compliance with the Water Quality Objective, the TMDL 
fails to consider modifying the EC Water Quality Objective as an alternative.   

The Response to Comments justifies this failure on the ground that the Regional Board does not 
have authority to revise the Water Quality Objective.  It is not necessary, however, for the 
Regional Board to have authority to actually modify the objective.  The Regional Board certainly 
has the ability to evaluate the Water Quality Objective and make appropriate recommendations 
to the State Board if it finds the Water Quality Objective is not achievable and should be 
modified.  Ignoring the evidence is not an appropriate response to this viable alternative. 

See, for example, Response to Comments, page 74, Response to Comment # 6.45: “Our [staff’s] 
analysis indicates that exceedances of the water quality objective will persist if any of the 
alternatives are implemented, including complete prohibition of discharge.” 

Indeed, the TMDL recognizes the Regional Board does not have sufficient authority to 
implement a TMDL that will actually work.  The TMDL does purport to make recommendations 
to the State Board on issues over which the Regional Board does not have authority, for example, 
on issues of water rights. 

Response:
As stated in our August 2004 Response to Comment #6.45, “Staff does not believe that the limits 

of the Regional Boards authority in providing a guarantee that water quality objectives will be 

met 100 percent of the time is a legitimate reason for not completing a TMDL. Failure to develop 
a TMDL for a 303(d) listed waterbody is contradictory to the intent the Clean Water Act.” There
is no reason to conduct a Use Attainability Analysis at this time; a combination of salt load 
reduction actions per the proposed Control Program, in conjunction with continued State Board 
conditioning of water rights that includes possible flow augmentation, should result in attainment 
of standards. 
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Comment #4.9 

The Current Water Quality Objective Cannot Form the Basis for imposing 

this TMDL because it never considered the consequences of this TMDL 

As noted above, Section 13241 requires consideration of a variety of factors when adopting a 
Water Quality Objective, including the economic cost of compliance.  Section 13242 requires 
that an implementation plan be adopted along with the Water Quality Objective.  The Water 
Quality Objective being implemented here, the EC Objective for the San Joaquin River at 
Airport Way Bridge, Vernalis, contained in the Water Quality Control Plan for the San Francisco 
Bay/Sacramento-San Joaquin Delta Estuary  (95-1WR, May 1995), is not a valid basis for 
imposing this TMDL because it never considered the economic consequences and other factors 
required by section 13241 in relation to the TMDL. Those factors could not have been 
considered at the time the water Quality Objective was adopted, since they could not possibly 
have been known until this draft TMDL was developed.  Similarly, the EC Water Quality 
Objective at Vernalis, when adopted, was required by section 13242 to include an 
implementation plan.  The Vernalis EC Objective clearly did not include this TMDL’s 
implementation plan as required by Section 13242.  The TMDL’s attempt to implement the 
Vernalis EC Objective without compliance with sections 13241 and 13242 bypasses these two 
important sections of the Water Code, which embody the Legislature’s fundamental mandate that 
regulation of water quality be reasonable. (See Water Code section 13000 and 13050(h) and (l)).

Response:
This TMDL does not adopt a new water quality objective, therefore, Water Code section 13241 
does not apply.  Water Code section 13242 does not require consideration of the factors listed in 
Water Code section 13241. 

Comment #4.10 

The TMDL’s Reference to the State’s Anti-Degradation Policy is Incomplete 

and Inappropriate 

TID has observed that prohibiting flows that are below the EC Water Quality Objective but 
which exceed the EC “trigger value” (315 uS/cm) will cause further degradation of the San 
Joaquin River, will inhibit the export of salt from the basin, and will result in increased 
degradation of groundwater.  Rather than responding directly to this observation, the Response to 
Comments suggests that east side agricultural users of water may be violating the State’s Anti-
Degradation Policy, SWRCB Resolution 68-16.  Response to Comments, pages 45-46, Response 
to Comment # 6.8.  The Response states “Staff question [sic] weather [sic] the application of the 
existing salinity water quality objective to the east side dischargers represents the best 
practicable treatment or control considering that TID indicates that ‘ . . .concentrations in spills 
to the San Joaquin River and tributaries are often below the water quality objectives of 700 and 
1000 EC . . ..’”  The TMDL never actually answers the anti-degradation question it poses and, 
significantly, never poses the same question with respect to users on the west side.

With the TMDL’s credit system, the west side will be continuing to discharge high-EC 
agricultural runoff into the relatively high quality water coming from the East Side, even during 
time of critical low flow.   The TMDL never evaluates whether allowing the west side to 
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continue these discharges is “consistent with the maximum benefit to the people of the State” 
and “will not unreasonably affect present and anticipated beneficial uses.” (SWRCB Res 68-16).  
The TMDL never considers whether the west side will be applying the “best practicable 
treatment or control.”  The allusion to the Anti-Degradation Policy in the Response to Comments 
seems to be no more than a veiled suggestion of adverse future action against those who question 
the appropriateness and efficacy of this TMDL.

The east side, of course, is putting its water to beneficial use when it uses it to ameliorate higher-
EC water coming from groundwater wells, both so that the groundwater may be used for 
irrigation supply and so that tree roots won't be damaged by high groundwater.  This use is not 
an unreasonable use.  In fact, the TMDL seems intent on putting east side water to exactly the 
same use by making it available to dilute the west side’s saline runoff. Suggesting that east-side 
water rights should be conditioned on making additional supplies available for dilution of west-
side salinity suggests a continued intent to impair existing water rights without just 
compensation.  

Response:
The response to Comment #6.8 in the July 2004 Response to Comments did respond to the 
concerns raised with regard to potential for further degradation of the San Joaquin River, 
inhibition of salt exports from the basin, and increased degradation of groundwater.  Staff 
acknowledged “that the TMDL could result in a reduction of relatively high quality water 
(above 315µS/cm) from the east side. Any reduction in discharge from east side tributary users, 
however, will be accompanied by reduced discharge from west side dischargers and/or 
mitigation by the USBR, so in the context of this TMDL a reduction of east side discharges 
should not adversely affect water quality in the LSJR..”  In other, words, constraints on the 
ability to discharge from the east side do not occur in a vacuum.  The proposed Control Program 
requires that other actions occur concurrently.  It is therefore misleading to argue that there will 
be an adverse impact with regard to SJR water quality or salt exports by focusing on one separate 
element of the Control Program. 

The question of consistency of west side discharges with the antidegradation policy has not 
previously been posed.  The continued discharge from the west side (per supply water credits) is 
consistent with the State’s antidegradation policy because these discharges will occur in 
conjunction with salt load reductions (or dilution flow releases) by the USBR.  The west side is 
allocated supply water credits due to the relatively poor quality of their supply water.  Due to the 
excellent quality of supply water, the east side requires no supply water credits.  If supply water 
credits were included for the east side, there would need to be a load reduction offset for the salt 
in the supply water.  If this approach were used for the east side, entities such as TID and the 
Modesto Irrigation District would be required to offset the salt loads in the irrigation supply 
water.  Given the excellent quality of the east side supply water, this approach was not 
considered a necessary or useful modification of the TMDL. 

The assertion that the east side is putting its water to beneficial use when it is used to ameliorate 
higher-EC water coming from groundwater wells both so that the groundwater may be used for 
irrigation supply and so that tree roots won't be damaged by high groundwater begs the question 
of the source of this high EC groundwater and high groundwater.  The east side may need to 
consider source control strategies rather than only dilution strategies to address east side salinity 
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water quality issues.  There is no suggestion in the proposed Basin Plan amendment to use east 
side water to dilute west side salts. 

Comment #4.11 

It is not Inequitable to Require the West Side to Balance its own Salt Equation 

The TMDL seems to believe that it is inequitable for the west side to bear responsibility for the 
salinity it discharges to the San Joaquin River.  In the view of some, the salinity coming from the 
west side is simply the result of a “geographic accident” and the west side’s lower quality water 
supply.  This is not true.  First, although the west side generally does have a lower quality water 
supply, than the east side, the native soils are also a significant source of salinity from the west 
side.  The east side, too, has areas of relatively high natural soil salinity and relatively high 
salinity groundwater, a factor that does not appear to have been taken into account.  In addition, 
there are good, historical reasons why the east side has a better quality water supply, mainly 
because the east side acted early to perfect its water rights. This was no accident.  It is the result 
of foresight, planning, and investment.  There is simply no justification for requiring the east side 
to bear the burden of the west side’s natural and man-made salinity problems. 

Response:
The east side bears no burden for the west-side’s salinity problems.  The TMDL and Control 
Program proposes salt load allocations based on acres of nonpoint source area.  Allocations are 
evenly applied on an equal “per-acre” basis to both east and west side.

Comment #4.12 

CONCLUSION

Despite the considerable time and effort devoted to this process by the Regional Board, its staff, 
and the stakeholders, this TMDL continues to suffer from numerous fatal flaws.  Since success 
of this TMDL is so clearly dependent on unspecified future actions, the Regional Board should 
defer further action on this TMDL until those actions have come to fruition and can be 
specifically incorporated into a comprehensive plan.  The current effort to piecemeal this flawed 
program in order to create an “incentive” for stakeholders to develop a program that will work is 
an improper use of regulatory power.  The Regional Board should direct it staff to commence a 
stakeholder process aimed toward developing a viable plan, one that will really work to 
effectively and equitably reduce the salt concentrations in the Lower San Joaquin River.  TID is 
committed to assisting the Regional Board staff in this process. 

Response:
Staff has already devoted considerable time to stakeholder outreach. Between 2000 and 2003 
staff held a series of public workshops to solicit information on development of the proposed 
TMDL and Basin Plan amendment.  Two additional workshops were held at the December 2003 
and January 2004 Regional Board meetings to get additional input.
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Comment Letters Received by 25 August 2004 

The City of Turlock 
San Joaquin County Flood Control and Water Conservation District 
San Joaquin River Exchange Contractors 
Turlock Irrigation District 

Comment Letters After 25 August 2004 and Before 8 September 2004 Patrick

Patrick Porgans and Associates 
City of Modesto




























































